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Licence Number L4533/1967/15 

  

Licence Holder Cockburn Cement Limited 

ACN 008 673 470 

 

File Number: DER2015/000597 

  

Premises Cockburn Cement Limited Munster 

 

 Being Lot 450 on Plan 249735 Rockingham Rd,  

Lot 50 on Diagram 6065, Lot 88 on Plan 22127, Lot 
246 on Plan 226117, Lot 5 and Lot 4 on Diagram 
18525 and Lot 311 on Plan 300770 Russell Road,  

MUNSTER 6166 

 

 

Date of Amendment 11 January 2019 

 

Amendment 

The Chief Executive Officer (CEO) of the Department of Water and Environmental Regulation 
(DWER) has amended the above Licence in accordance with section 59 of the Environmental 
Protection Act 1986 (EP Act), as set out in this Licence Amendment Report. The report 
constitutes written notice of an amendment to Licence L4533/1967/15 in accordance with 
section 59B(9) of the EP Act.  

 

 

 

 

Ed Schuller 

A/ Director Industry Regulation 

Regulatory Services 

an Officer delegated under section 20 of the Environmental Protection Act 1986 (WA).
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Licence Amendment  

This amendment is made pursuant to section 110(1) of the Environmental Protection Act 1986 
(EP Act) to amend Licence L4533/1967/15 granted to Cockburn Cement Limited (CCL) for its 
cement and lime manufacturing plant in Munster. It gives effect to the 5 December 2018 
determination by the Minister for Environment on appeals.   

This notice of amendment is given under section 59B(9) of the EP Act. Details of the amendment 
are set out in the form of a revised licence document.  

Background to the Licence Amendment 

In 2016, the Department carried out a comprehensive risk-based review of Licence 
L4533/1967/15 for CCL’s cement and lime manufacturing plant in Munster. The review 
considered air quality and odour findings from several studies, including a community 
odour survey and odour verification plan undertaken by CCL and assessed by the 
Department, as well as, a Department ambient air quality study. 

On 12 December 2016 the Department issued CCL with an amended licence with new 
risk-based conditions and specified controls for stack emissions, dust and odour.  The 
amended licence was appealed under section 102 of the EP Act and the appeals were 
determined by the Minister for Environment on 5 December 2018.   

The Minister allowed the appeals in part and required the Department to amend the 
licence in relation to controls for dust, odour, groundwater and stormwater, complaints 
management and reporting requirements.  The Minister also required the Department 
to amend the licence duration such that it expires on 30 June 2021.  The Minister’s 
Appeal Determination is provided in Attachment 1 and is also available at 
www.appealsconvenor.wa.gov.au. 

In addition to giving effect to the Minister’s Appeal Determination, the Department has 
also corrected clerical mistakes in the licence. These too are set out in the revised 
licence document.  

As this amendment gives effect to an appeal determination and corrects administrative 
matters in the licence, it is by the provisions of section 105 of the EP Act, not able to be 
appealed by the Licence Holder or members of the public.  

 

Supreme Court judicial review  
 
On 21 December 2018, CCL lodged a judicial review application in the Supreme Court of WA 
on the grounds that it considered certain aspects of the Minister’s Determination to be beyond 
power and accordingly void. The relevant conditions were: 
 
(a) New Condition 2; and 
(b) Table 5 and Condition 23. 
 
A date of 20 February 2019 has been set to hear the case.  
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Applicant’s comments  
The Licence Holder was provided with the draft Decision Report and draft amended 
Licence on 6 December 2018. The Licence Holder provided comments which are 
summarised, along with DWER’s response, in Appendix 1. 

CCL noted the Draft Amended Licence related to the amendment power under the 
(EP Act) to give effect to the Minister’s Determination. Accordingly, CCL advised that 
its comments were confined to commenting on whether the Draft Amended Licence 
gave effect to the Minister’s Determination.  

CCL noted its application to the Supreme Court and reiterated that it considered 
certain conditions to be beyond power and accordingly void.  

Conclusion 
In forming a view to grant the amendment, consideration was given to the CCL’s 
Supreme Court application for judicial review and obligations under section 110 of the 
EP Act.  

It was determined that the obligation to give effect to the Minister’s decision as soon 
as practicable required that the Licence amendments should be implemented ahead 
of the judicial review being heard. 

Decision 

In response to the appeal determination and in accordance with Section 110(1) of the 
EP Act, the Delegated Officer has amended the Licence to give effect to the Minister’s 
Appeal Determination on 5 December 2018. 

The Delegated Officer has given effect to the Appeal Determination by way of issuing 
the amended Licence L4533/1987/15 as set out in Attachment 2 to this notice. 

Amendment history 
Table 1 provides the recent amendment history for Licence L4533/1967/15. 

Table 1: Recent Licence amendments 

Instrument Issued Amendment 

L4533/1967/15 30/03/2012 Amendment to the Licence requiring the installation of a baghouse, the 
operation within PM limits and to conduct an odour survey. 

L4533/1967/15 14/12/2012 Licence amendment to give effect to Minster for Environment’s determination 
of appeals against the amendment to the Licence issued in March 2012 

L4533/1967/15 30/03/2015 Extension of expiry date of the Licence  

L4533/1967/15 17/03/2016 Extension of the expiry date of the Licence.  

L4533/1967/15 9/12/2016 Licence amendment in response to a review of the Licence and odour 
investigations completed in 2013 

L4533/1967/15 10/1/2019 This amendment is in response to the Minster for Environment’s 
determination of appeals against the amendments to the Licence issued in 
March and December 2016. 
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Appendix 1: Summary of applicant’s comments on risk assessment and draft conditions 
 
 

Condition Summary of Licence Holder comment DWER response 
8, 23, 38 CCL noted that the majority of dates relating to 

infrastructure improvements are based on a calculation 
of ‘[X] months’ as set out in the Minister’s Determination. 
CCL assumed that the dates in the proposed licence 
assumed a final amended licence will be issued and 
become effective by 6 January 2019.  
 
CCL contended that the dates should be from the date of 
the licence amendment being granted.  

DWER had calculated the dates from the date it 
provided the Draft Amended Licence, Namely 6 
December 2019. DWER accepts CCL’s position 
and the dates will be updated.  
 
Whilst not specified by CCL, DWER considered the 
following dates calculated on the granting of the 
Licence on 10 January 2019: 
 

 Condition 8 (CEMS) – 11 July 2020 (18 
months) 

 Condition 23 (Ambient) – 11 November 
2019 (10 months) 

 Condition 38 (Groundwater) – 11 July 2019 
(6 months)  

9(b) and 24(b) CCL considered that in these instances, the Minister’s 
determination provided the Department with specific 
wording to use which was not consistent with the Draft 
Amended Licence.  
 
CCL contended that the wording should be updated to 
the specific wording provided in the Minister’s 
determination.  

DWER agreed that, in these instances, the Minister 
had provided specific wording which should have 
been upheld into the licence.  
 
Accepted and updated. 

New Condition 2 
(Condition 18B in final 
licence) 

CCL considered that the Minister had required DWER to 
impose a new condition requiring CCL to specifically 
‘undertake comprehensive investigations into the source 
and cause of odour from active kilns over this summer 
and autumn…” 
 

DWER did not consider the Minister's 
determination to be a specific requirement in this 
instance, but nevertheless consider that in giving 
effect to the Minister's determination it is 
appropriate to require CCL to undertake 
"comprehensive investigations into the source and 
cause of odour from active kilns over the summer 
and autumn of 2019". 
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Condition Summary of Licence Holder comment DWER response 
The wording in the Draft Amended Licence required the 
monitoring to be completed within “January 2019 to May 
2019 inclusive”.  
 
CCL contended that the wording had the effect of 
reducing the period that CCL had to conduct the 
monitoring, however CCL also noted that it was beyond 
power for DWER to include retrospective conditions.  
 
CCL summarised that this condition was subject to the 
application for a judicial review in the Supreme Court.  
 

 
DWER refers to the decision report attached to the 
December 2016 amendment of the licence. Within 
the report DWER found that the impacts of odour 
emissions from the facility were seasonally based, 
with the meteorological pathways relating to the 
prevailing winds that occur in Summer and Autumn 
months.  
 
DWER considered that the intent of the Minister’s 
determination was to ensure that the monitoring 
aspects of the investigation occurred under suitable 
meteorological conditions in order for the 
investigation to be representative of the seasonal 
impacts. DWER does not consider that this 
requires monitoring through to the end of May 
2019. 
 
Further, the Department was aware of the intention 
of CCL to conduct further monitoring which related 
to a limited amount of kiln scenarios. These 
scenarios were discussed at length with the 
Appeals Convenor, DWER and CCL and were 
considered to amount to less than 16 testing days 
which could be achieved in a much shorter time 
period than the five month period initially required 
by DWER.  
 
DWER accepts that, rather than taking its original 
approach of simply converting the Minister's words 
into specific months, the wording should be 
amended to refer to "summer and autumn of 2019" 
and has updated the licence to reflect that. 
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Condition Summary of Licence Holder comment DWER response 
DWER notes the application for judicial review with 
the Supreme Court. In the event of a decision 
upholding CCL's claims that this condition is invalid 
DWER further notes that it intends, subject to and 
taking into account guidance from the Supreme 
Court decision and any further data in relation to 
odour emissions, to further amend the licence or 
take other actions which would require CCL to 
carry out a similar investigation to determine the 
cause of the odour next summer and autumn.. 

New Condition 3 (Not 
included in final licence) 

CCL considered that the Minister’s Determination does 
not make any finding on this new condition and does not 
provide any information on this particular amendment 
 
CCL considered that it was an additional new licence 
condition, not merely a grammatical or consequential 
amendment necessary to give effect to the Minister’s 
Determination. CCL contended that it imposed an 
additional substantive requirement on which one would 
expect CCL would seek to make submissions and may 
wish to challenge.  
 
CCL was of the view that DWER did not have the power 
to make this amendment as part of giving effect to the 
Minister’s Determination.  
 
CCL followed that the condition required may be difficult 
to impose given: 

a) Potential availability of persons required;  
b) Uncertainty on what “similar” facilities were 

considered by DWER; and 
c) That the required qualifications may be 

inappropriate 
 
CCL noted that New Condition 3 was not included in the 

Accepted and updated. 
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Condition Summary of Licence Holder comment DWER response 
2016 Licence Amendment and, accordingly, the CCL 
Licence Appeal did not include a specific appeal on this 
condition. 
 
Finally CCL, considered that DWER would have the 
power to amend the licence through a separate exercise 
of its statutory amendment powers which include the 
requisite notice and consultation and rights of appeal.  
 

Table 8 (column 6, row 
1) 

CCL considered that in these instances, the Minister’s 
determination provided the Department with specific 
wording to use which was not consistent with the Draft 
Amended Licence.  
 
Specifically, CCL Highlighted the requirement by to 
‘Retain weekly stack testing of CO, total reduced sulfur 
and volatile organic compounds prior to the installation of 
CEMS, but only for the period November to April each 
year, with quarterly testing of these parameters for the 
balance of each year’. 
 

Accepted and updated. 
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Attachment 1 – Appeal Determination  
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Attachment 2 – Amended Licence L4533/1967/15 
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